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(4) Use of allocation methodology. In
general, when a taxpayer allocates
gross income under paragraph
(b)(2)(iii), (b)(2)(iv), or (h)(1)(ii) of this
section, it does so by making the allo-
cation on a timely filed original return
(including extensions). However, a tax-
payer will be permitted to make
changes to such allocations made on
its original return with respect to any
taxable year for which the statute of
limitations has not closed as follows:

(i) In the case of a taxpayer that has
made a change to such allocations
prior to the opening conference for the
audit of the taxable year to which the
allocation relates or who makes such a
change within 90 days of such opening
conference, if the IRS issues a written
information document request asking
the taxpayer to provide the documents
and such other information described
in paragraphs (k)(2) and (3) of this sec-
tion with respect to the changed allo-
cations and the taxpayer complies with
such request within 30 days of the re-
quest, then the IRS will complete its
examination, if any, with respect to
the allocations for that year as part of
the current examination cycle. If the
taxpayer does not provide the docu-
ments and information described in
paragraphs (k)(2) and (3) of this section
within 30 days of the request, then the
procedures described in paragraph
(k)(4)(ii) of this section shall apply.

(ii) If the taxpayer changes such allo-
cations more than 90 days after the
opening conference for the audit of the
taxable year to which the allocations
relate or the taxpayer does not provide
the documents and information with
respect to the changed allocations as
requested in accordance with para-
graphs (kK)(2) and (3) of this section,
then the IRS will, in a separate cycle,
determine whether an examination of
the taxpayer’s allocations is warranted
and complete any such examination.
The separate cycle will be worked as
resources are available and may not
have the same estimated completion
date as the other issues under examina-
tion for the taxable year. The IRS may
ask the taxpayer to extend the statute
of limitations on assessment and col-
lection for the taxable year to permit
examination of the taxpayer’s method
of allocation, including an extension
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limited, where appropriate, to the tax-
payer’s method of allocation.

(1) Effective date. This section applies
to taxable years beginning on or after
December 27, 2006.

[T.D. 9305, 71 FR 77603, Dec. 27, 2006; 72 FR
3490, Jan. 25, 2007]

§1.864-1 Meaning of sale, etc.

For purposes of §§1.861 through 1.864—
7, the word ‘‘sale’” includes ‘‘ex-
change”; the word ‘‘sold” includes
“‘exchanged’’; the word ‘‘produced” in-
cludes ‘“‘created”, ‘‘fabricated”, ‘‘man-
ufactured”, ‘‘extracted’”, ‘‘processed’’,
“‘cured”’, and ‘‘aged’’.

[T.D. 6948, 33 FR 5090, Mar. 28, 1968]

§1.864-2 Trade or business within the
United States.

(a) In general. As used in part I (sec-
tion 861 and following) and part II (sec-
tion 871 and following), subchapter N,
chapter 1 of the Code, and chapter 3
(section 1441 and following) of the Code,
and the regulations thereunder, the
term ‘‘engaged in trade or business
within the United States’ does not in-
clude the activities described in para-
graphs (c) and (d) of this section, but
includes the performance of personal
services within the United States at
any time within the taxable year ex-
cept to the extent otherwise provided
in this section.

(b) Performance of personal services for
foreign employer—(1) Excepted services.
For purposes of paragraph (a) of this
section, the term ‘‘engaged in trade or
business within the United States”
does not include the performance of
personal services—

(i) For a nonresident alien individual,
foreign partnership, or foreign corpora-
tion, not engaged in trade or business
within the United States at any time
during the taxable year, or

(ii) For an office or place of business
maintained in a foreign country or in a
possession of the United States by an
individual who is a citizen or resident
of the United States or by a domestic
partnership or a domestic corporation,
by a nonresident alien individual who
is temporarily present in the United
States for a period or periods not ex-
ceeding a total of 90 days during the
taxable year and whose compensation
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